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Office of Chief Counsel
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rRevenue Agent, LMSE || IEGTEIENGN

Internal Revenue Service

Area Counsel
(Communications, Technology, and Media: Oakland)

_ Inc. (EIN: D and subsidiaries

FYE: HEESE NS BER ond BB .14 Carryback Years

IIIII and.lllll

U.I.L. #: 1502.77-00

Common Parent Agent for Subsidiaries
U.I.L. # 6212.02-04

Notice of Deficiency - Last Known Address

Modifications to Non-docketed Significant Advice Request
Disclosure Statement

This writing may contain privileged information. Any
unauthorized disclosure of this writing may have an adverse
effect on privileges, such as the attorney client privilege. If
disclosure becomes necessary, please contact this office for our
V1iEews.

Our Naticonal CQffice has recommended the following
modifications to our advice memo to you dated May 1, 2002:

Who is the Taxpaver?

In addition to Treas. Reg. § 1.1502-77(a), the memo should
also have cited to Treas. Reg. § 1.1502-77T¢(a) (4) (1), the
alternative agent regulation. This section applies because

is no longer the common parent. The old common parent
is the alternative agent the Service can deal with, and that is

' - Service should only have been dealing with the
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common parent and never with ||l unless | had a2 POA from
I which the facts do not indicate.

Alsc, when presenting the Form 872 for execution, you should
orally advise the taxpayer of their right to refuse to extend the
statute of limitations on assessment. I.R.C. § 6301 (c) (4) (B).
The following statement may be included at the bottom of the Form
872:

In executing this Form 872, taxpayer acknowledges that it
has been advised by Exam of 1ts right teo refuse to consent
to an extension of the statute of limitatlions or to limit
such an extensicn to specific issues or to a specific time
frame, pursuant te I.R.C. § 6501(c) (4) (B).

Where should the notice of deficiency be mailed?

A Power c¢f Attorney Form 2848 can provide the Service with a
new last known address if it authorizes that original
communications are to be sent to the authorized representative.
That address would then constitute the taxpayer's last known
address under I.R.C. & ©0212(b)(1l}). See Honts v. Commlissioner,
T.C. Memo. 1995-532. Form 2848 (Rev, 1-2002) and Form 2848 (Rev.
12-%7), provide that original notices will be sent to the
taxpayer, unless otherwise provided for on Line 7 of the POA.

Please call me at (415) 744-9217 if you have any questions.

LAUREL M. ROBINSON
Assoclate Areaz Counsel

By:
MARICON T. ROBUS
Attorney (LMSB)

c<: I

Team Manager, Exam Group -
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memorandum
CC:LM:CTM:SF:POSTU-102752-02
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date: May 1, 2002

Revenue Agent, LMSB_

Internal Revenue Service

to:

from: Area Counsel
(Communications, Technology, and Media: Cakland)
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U.I.L. #: 1502.77-00

Common Parent Agent for Subsidiaries
U.I.L. # 6212 .02-04

Notice of Deficiency - Last Known Address

Non-docketed Significant Advice Request ("NSAR")
Disclosure Statement

This writing may contain privileged information. Any
unauthorized disclosure of this writing may have an adverse
effect on privileges, such as the attorney client privilege. If
disclosure becomes necessary, please contact this office for our
views.

This advice is in response to your memorandum dated
March 25, 2002, and relies on facts provided by you to our
office. If you find that any facts are incorrect, please advise
us immediately so that we may modify and correct this advice.
This advice is subject to 1C-day post-review by the Naticnal
OCffice. CCDM 35.3.19.4. Accordingly, we reguest that you do not
act on this advice until we have advised you of the Naticnal
Office's comments, i1f any, concerning this advice.
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ISSUE

Who is the taxpayer for purposes of correspondence with the
taxpayer, issuance of a thirty-day letter and issuance of a
ninety-day letter (notice of deficiency)?

CONCLUSION

The taxpayer is -Inc. v I
and Subsidiaries (hereinafter " " and "Taxpayer"}.

Correspondence, including issuance of a thirty-day letter and a

ninety-day letter, should be mailed to the Taxpayer at -
. colicate hotice of

deficiency should be sent to the Taxpayer at
I

DISCUSSION OF FACTS AND LAW

Facts

_ Inc. and Subsidiaries ("Taxpayer")

filed consclidated Forms 1120 "U.S. Corporation Income Tax
Return" for the above periods. During that time,
i~traded

N . ' o o inde endent, publicl
corporation. On ! ﬁwas sold to
eriod beginning
p-'), is the final

Inc. (" '), becoming a wholly-owned
was the

The return for the short

and ending [INEEG

return for the ccnsolidated group for which
common parent. The address shown on that return is

!
' On_ | PR merged with and into -
(' :r< I -::-:rc : vholly-owned subsidiary of

B rursuant to a Sales and Purchase Agreement ("sales

agreement") originally dated as of | :: :rcnded
by Amendments No. 1 (dated as of | IIIING -2 ° (dated

sold all of its il business, including
to a privately-held company called

' -
became a wholly-owned subsidiary of

The sales agreement
Shows two addrisses for {oe firet in NN --c -

second in
The sales agreement provided in Article I which is

entitled "Tax Matters," that [l wovld be responsible for the
activities relating to the audit of the tax returns of and

its subsidiaries for pericds pricr to

subsidiar

i1ts subsidiary
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In accordance with that tax matters provision, Revenue Agent

RSN ("agent") has been dealing with the Vice
President, Tax, ofﬁwith respect to _and the

2arS at issue. When the individual occupying that positicn left
however, a new power of attorney ("POA")
de51gnatlon was not immediately provided to the agent.

a document entitled

On

ir

"resolution") was executed by [N - "[ts Director,"
as president of the corperaticn, |

inting NG
ﬁ as secretary and | NN :: chicf financial officer

with ",..each to hold office until his or her successor has been

elected and qualified." On | :h:z: resclution was
sent to the agent by the Vice President, Tax, I :210ong with
an axecuted Form 872, "Consent to Extend the Time to Assess Tax"

"consent") which was signed b _ as Secretary of
on # The consent extended the time
to assess tax for the through =tax years until

The address shown on the consent for
is the address for , which address was typed in

by the agent.

Becording to an article on the M veb site dated
, a company by the name of which 1is
with & United States office in

urchased the ?assets of N
name, from . That article

remained with [ EINB
Some time in I :hc :zgent received an AIMS

("Audit Information Management System”) Weekly Update Report

reportln an address chanie for F the same address as
dp to that time, the agent

that for
had not had any dlrect contact with gsince he had been
working with the [ representative. The agent was aware,

however, that had a local cffice in

the agent, not having received & new
POA from called the I oc<fice of _and
spoke to someone who identified himself as the
controller. The informaticn given tc the agent was that the
office in| M is that of I L1.C with a different EIN
than the EIN shown for || o Internzl Revenue Service
records. Further, the I contact was unaware of any
filing that would have generated the AIMS update.

On _the agent discovered that the AIMS

update report was generated by I . ing &2 Form 1120 in
for the year ending I i the

headqguartered in

including
also stated that

In
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same EIN as on the earlier returns. Pursuant to discussicns with
this office, the agent sent a letter on or about e
to _at the _address attaching copiles
of Notices of Proposed Adjustments ("NPAs") and other information
that he had previously given to B The agent also included
a new Information Document Reqguest ("IDR") reguesting information
on any corporate cr organizational changes, such as sales of
stock or assets, that have cccurred since was

purchased oy IR

rthe agent received a new POA on behalf of
with respect to its income taxes for the years ended
through [ - Por designates

34 = [EE s authorized representative.
The POA was signed on by T, : S

corporate secretary of The PCA lists the name and

address of the Taxpaver as fcllows: N - .
Wm Shown on the BOA is
the same as the one shown on the tax returns, i.e.

December 31,

- ’

Law
Who is the Taxpayer?

The Taxpayer is [ -c. =1 [
and Subsidiaries. M . :s the common parent of the
consolidated group for the years at issue, and, because it is
still in existence, it 1s the proper party to extend the
limitaticns period on assessment and to receive the notice cof
deficiency, and any cther notices and correspondence, for the
group's , R B :-c Bl -::: 2nd carryback years
and . Treas. Reg. § 1.1502-77(a) and (d). See also Craigie,
Inc., v. Commissioner, 84 T.C. 466 {1985). This 1s so even though

is no longer the common parent,

You should identify the Taxpayer on the consent form as
follows: -

I I1C . (EIN: IES) and

Subsidiaries consolidated group*

Put an asterisk at the bottom of the consent form
followed by --

*This is with respect to [ I 1 =n¢
subsidiaries consolidated group for the taxable years
ending December 31, I, December 31, I

December 31, ElEEE and August 31, D
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The notice of deficiency issued %o I - ould include
the names of all members of the group during any portion of the

group's |l I B z7c Il vc2:s and carryback years |

anc [l Sce Treas. Reg. § 1.1502-77{(a).

Although the sales agreement between [ 20¢ R
provides that [ would ke responsible for the audit

activities, that agreement does not in any way bind the Internal
Revenue Service. See United States v. Elam, 95-2 USTC 9 50, 348
{1995) (holding that the Government 1s not bound bi frivate

agreements). A power of attorney authorizing to act on
its benalf is required from (NN

Where should the notice of deficiency be mailed?

Pursuant tec I.R.C. § 6212{(a), the Internal Revenue Service
is authorized to send a notice of deficiency by certified or
registered mail. The notice is deemed sufficient if it is mailed
to the taxpayer at its last known address. I.R.C. § €212(b) (1).
Under these rules, a notice is deemed valid, whether cr not the
taxpayer receives it, 1f it is mailed by certified or registered
mail to the taxpayer’s last known address. See Wilson v.
Commissioner, 564 F.2d 1317 (9th Cir. 1977); Alta Sierra Vista,
Inc. v. Commissioner, 62 T.C. 367 (1974}, aff’d without published
opinion, 538 F.Z2d 334 (9th Cir. 187&).

In general, a taxpayer's last known address is the address
shown on the most recently filed return, absent clear and concise
notice of a change in address. See King v. Commissioner, 857
F.2d 676, 679 (%th Cir. 1988), aff'g 88 T.C. 104C (1987); Abeles
v. Commissioner, 91 T.C. 1019 (1988).

In this case, the Internal Revenue Service has received
B -ccress information from the following two sources:

(1) the tax return filWln ; and, (2)
the POA signed by the Secretary on
and received by the Internal Revenue Service on | G

In view of the two addresses, a gquestion arises as to which of
these addresses should be used.

According to Rev. Proc. 90-18, 19%0-1 C.B. 491, in crder to
effectively change an address on the Internal Revenue Service's
records from the address of a taxpayer’s most recently filed
return tco a different address, the taxpayer must give the Service
clear and concise written notification ¢f the change of address.
Rev. Proc. 90-18 provides that a clear and concise written
notification of a change of address consists of a statement
signed by the taxpayer informing the Service that the taxpayer
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wishes the address of record changed tc a new address. The
taxpayer must also provide identifying information.

The Internal Revenue Manual (IRM) section 4.4.7.9.2 states
that unless a new address is received according to Rev.
Proc. 50-18, no change will be made to the Master File. However,
although the revenue procedure provides guidance to Internal
Revenue Service employees, i1t is not the final word on the matter
of what is a last known address for purposes of the notice of
deficiency. For example, in the case of Westphal v.
Commissiconer, T.C. Memo. 1992-589, the Tax Court stated that Rev.
Proc. 90~18 did net limit the case law precedent established by
the Tax Court or in any Cirgult Court of Appeals, regarding the
effectiveness of oral notice of a change of address. According
to the court in Westphal, "the Commissioner’s rulings are not
binding precedent in this Court." (Citations cmitted.)

In the earlier case of Johnson v. Commissioner, ©l1 F.2Zd
1015 (5% Cir. 1980), the Court of Appeals held that the Internal
Revenue Service did not use due diligence 1in determining the
correct address c¢f the taxpayer when the Service failed to send
the notice of deficiency to an address shown on a POA form
provided to the Service by the taxpayer. The Court noted that
the notice was sent to the taxpayer’s residence, even though a
power of attorney had been used several times by the I.R.S.

The IRM cited above at 4.4.7.9.2 goes on to state that if
there is any doubt as te what constitutes the last known address
of the taxpayer, a duplicate original notice of deficiency should
be prepared to each known address.

In this case we have a PCA, recently signed by [N
who was designated an officer of | i che Bcard of
Directors' resolution. Under Treas. Reg. § 1.6062-1(c), |}
B s sionzture is prima facie evidence that he is authorized
to sign such POA on behalf of [EEESENNNSE. That POR purportedly
reflects a current address for _ Hence, we recommend
that you use the address on the POA for purposes cof sending
correspondence and/ocr notices to the Taxpayer. However, because
vou were unable to confirm the address for with
hpersonnel at that address, we also recommend that for
purpcses of the notice of deficiency, that ycu send a duplicate
notice to the Taxpayer's address as shown on 1its last return
filed with the Internal Revenue Service.

Finally, we recommend that you send a letter to _

Secretary of I -:rcicsing a copy of Rev. Rul.
90-18, and requesting that | NG :<vise you, in accordance
with the provisions cf the Rev. Proc. 90-18, what tThe correct
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address 1s for _ _s compliance with the

revenue procedure wlll eliminate any guestion about the correct
address for

Please call me at (415) 744-9217 if you have any questions.

LAUREL M. ROEINSON
Associate Area Counsel

I

MARION T. ROBUS
Attorney (LMSB)

cc: OQffice of Chief Counsel (via email)
Internal Revenue Service
1111 Constitution Ave., N.W.
Rcom 4510
Washington, D.C. 20224

Linda Burke (via email)
Division Counsel

James Clark (via email)
Arez Counsel, 0Oakland

Team Manager, Exam Group -




